
by Tammy Binford

A recent U.S. Supreme Court ruling that is expected 
to hit public-sector unions where it hurts—in the pock-
etbook—is just the latest discouraging sign for the labor 
union movement. Another example of trouble for unions 
is the expected demise of an Obama-era rule that grant-
ed unions a speedier union election process. In addition, 
there’s talk that another Obama-era union-friendly fed-
eral development, which already has been blocked by 
a federal court, soon will be formally revoked. Known 
as the “persuader rule,” the rule would have required 
employers to disclose an array of activities aimed at dis-
couraging employees from joining a union.

But those actions on the federal level aren’t the only 
problems unions are facing. State law developments 
beginning in the 1940s and continuing to the present 
also are contributing to dwindling union membership. 
In particular, state right-to-work legislation has been a 
thorn in the side of unions.

Right-to-work states

For decades, states have been considering and in 
many cases passing right-to-work laws, which ensure 
that workers can’t be compelled to join unions as a con-
dition of employment. Currently, 28 states have some 
form of right-to-work law, either from legislation or 
amendments to state constitutions.

State right-to-work laws haven’t gone unchal-
lenged, though. For example, Missouri became the 28th 
state to adopt a right-to-work law when the governor 
signed a bill in February 2017 that was supposed to take 
effect in August 2017. But a petition drive has stopped 
the law from taking effect, and voters will either ap-
prove or reject it in a state election set for August 7.

The National Conference of State Legislatures 
(NCSL) tracks right-to-work laws and shows that many 
were enacted in the 1940s, with others not being passed 
until recent years. Here is the NCSL’s list of right-to-
work states and the years the measures took effect:

Alabama (statute enacted in 1953, constitutional 
amendment adopted in 2016), Arizona (statute in 1947, 
amendment in 1946), Arkansas (statute in 1947, amend-
ment in 1944), Florida (statute in 1943, amendment in 
1968), Georgia (statute in 1947), Idaho (statute in 1985), 
Indiana (statute in 2012), Iowa (statute in 1947), Kansas 
(amendment in 1958), Kentucky (statute in 2017), Loui-
siana (statute in 1976), Michigan (statute in 2012), Mis-
sissippi (statute in 1954, amendment in 1960), Missouri 
(statute in 2017—currently on hold pending August 
2018 election), Nebraska (statute in 1947, amendment 
in 1946), Nevada (statute in 1952), North Carolina (stat-
ute in 1947), North Dakota (statute in 1947), Oklahoma 
(statute and amendment in 2001), South Carolina (stat-
ute 1954), South Dakota (statute in 1947, amendment 
in 1946), Tennessee (statute in 1947), Texas (statute in 
1993), Utah (statute in 1955), Virginia (statute in 1947), 
Wisconsin (statute in 2015), West Virginia (statute in 
2016), and Wyoming (statute in 1963).
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Language of right-to-work laws

State right-to-work laws differ in some respects, but 
they all include language explaining that no one is to be 
denied employment based on membership or nonmember-
ship in a union.

Language in the various state laws also spells out the 
remedy for violations of a state’s right-to-work law. Infor-
mation compiled by legal information company FindLaw 
shows that common remedies include enabling workers to 
sue, imposing fines, and making violations punishable as a 
misdemeanor.

Some state laws even include the possibility of jail time. 
For example, FindLaw’s compilation says that Louisiana 
law allows lawsuits for injunctive relief and damages, and 
violations may be punished as a misdemeanor subject to 
a fine of up to $1,000 and/or imprisonment for up to 90 
days. South Carolina’s law says violations are punishable 
as a misdemeanor with imprisonment between 10 and 30 
days and/or a fine of between $1,000 and $10,000 for each 
offense. In addition, South Carolina’s law allows suits for 
injunctive relief, actual damages, costs, attorneys’ fees, and 
triple and punitive damages.

FindLaw’s information also shows that Idaho law says 
violations are punishable with a fine of not more than $1,000 
or prison for not more than 90 days. South Dakota law stipu-
lates 30 days’ imprisonment and/or a $500 fine. In Texas, the 
law says violations are punishable with a civil penalty of up 
to $1,000, and certain violations are punishable with a fine of 
up to $500, confinement for up to 60 days, or both. In addi-
tion, Texas’ law allows lawsuits for damages.

Arkansas law includes fines for each day of a violation. 
That law stipulates a fine of between $100 and $5,000 per 
day. In Mississippi, the possible per-day fine is between $25 
and $250.

Other union woes

In addition to dealing with state right-to-work laws, 
unions face challenges on the federal level. A recent major 
stumbling block came in the form of a June 27 U.S. Supreme 
Court decision in the case of Janus v. American Federation of 
State, County, and Municipal Employees. In a 5-4 ruling, the 
Court reversed a 41-year-old precedent that allowed pub-
lic-sector unions to collect payments called “fair share” or 
“agency” fees from government employees who refuse to 
join a union but are covered under a union-negotiated col-
lective bargaining agreement. Though the ruling applies 
only to public-sector unions, it’s one more blow to unions 
in general.

A few months before the Janus ruling, the National La-
bor Relations Board (NLRB) issued a Request for Informa-
tion to collect comments from stakeholders on whether a 
2014 union election rule, dubbed by its foes as the “quickie” 
or “ambush” election rule, should be retained, modified, 
or rescinded. The comment period ended in April, with 
many employer interests urging rescission. The collection 
of comments was just an early phase of the lengthy process 
necessary to make a change, but many expect the union-
supported rule to fall.

Also, unions were disappointed in November 2016 
when a federal district court in Texas found the persuader 
rule unlawful. The rule, finalized in March 2016, would 
have greatly expanded reporting requirements related to 
employers facing unionization campaigns. Previous law re-
quired disclosures when employers and their consultants 
undertook “direct” activities such as presentations for em-
ployees. The new rule would have added reporting require-
ments for indirect persuader activities, too.

Cases

Nevada

Wage and Hour Law

Nevada high court decides exactly what benefits let 
employer pay lower-tier wage

by Jeremy Thompson

For more than two years, we’ve reported on litigation 
surrounding Nevada’s minimum wage, which is unique in 
many ways. The state’s Minimum Wage Amendment (MWA) 
was established by constitutional amendment. Under the 
MWA, if an employer provides health benefits, an employee 
earning minimum wage may be paid $1 an hour less than 
the upper-tier minimum wage if the premium he is charged 
for the benefits doesn’t exceed 10 percent of his gross taxable 
income from the employer. The current rate is $7.25 for lower-
tier employees and $8.25 for higher-tier workers.

Until now, no authority had defined the level or kind of 
“health benefits” the employer must provide to qualify for 
the lower-tier rate. The Nevada Supreme Court, however, 
has now decided that an employer must “prove a benefit in 
the form of health insurance at least equivalent to the one 
dollar per hour in wages the employee would have other-
wise received.”

Key terms defined

As we reported in our May and November 2016 news-
letter issues, Nevada employees have alleged a variety of 
claims under the MWA. On October 27, 2016, employers 
won their first major victory when the supreme court decid-
ed that the term “provide,” as it’s used in the MWA, means 
“offer,” not “enroll.” That was a significant distinction with 
major economic ramifications for Nevada employers whose 
payrolls include minimum-wage employees. At the time, 
the court also delivered an employer-friendly verdict and 
agreed with the lower court that the applicable statute of 
limitations for MWA claims is two years instead of the four 
years employees were seeking. That, however, wasn’t the 
end of the story.

“To provide.” In its latest ruling, the supreme court 
further clarified what it means “to provide” health benefits 
under the MWA. The court held that an employer may pay 
the lower-tier minimum wage if it “offers or makes qualify-
ing health insurance available” to an employee and his or 
her dependents at a total cost to the employee for premiums 
not exceeding 10 percent of the individual’s gross taxable in-
come, even if he or she doesn’t enroll in the employer’s plan.



3

“Qualifying health insurance.” The supreme court 
also defined “qualifying health insurance,” that is, the type 
of health benefits employers must provide to their employ-
ees to pay the lower rate. The employees alleged their em-
ployers paid the lower-tier minimum wage without pro-
viding sufficient health benefits as required by the MWA. 
In the district court, the employees argued that the health 
insurance offered by the employers didn’t comply with Ne-
vada Revised Statutes (NRS) Chapters 608, 689A, and 689B.

NRS Chapter 608 requires an employer that offers 
health benefits to provide insurance that complies with 
NRS Chapters 689A and 689B, which call for coverage for 
everything from erectile dysfunction drugs and hormone 
replacement therapy to the treatment of the physiological 
effects from drug and alcohol. The district court agreed 
with the employees: Because the employers’ plans didn’t 
cover every treatment specified in NRS Chapters 689A and 
689B, they couldn’t pay their employees the MWA’s low-tier 
wage. The employers challenged the decision and asked the 
supreme court to determine the meaning of “health ben-
efits” and “health insurance” under the Act.

Governor’s veto discussed

The supreme court granted the employers’ petition 
and found that the district court had erred. The high court 
noted that articulating the standard for when an employer 
offering health benefits can pay the lower-tier minimum 
wage is an issue of statewide importance. The court also cit-
ed numerous pending lawsuits in state and federal courts 
wherein employees had sued their employers for failing to 
provide “gold-standard” health benefits. Governor Brian 
Sandoval’s veto of Assembly Bill (A.B.) 175, which was re-
cently passed legislation attempting to answer this exact 
question, also was discussed.

In his veto, Sandoval expressed concern that A.B. 175 
would require health insurance (1) exceeding the cost of 
paying an additional one dollar per hour in wages and  
(2) creating an incentive for employers to stop offering 
health insurance altogether. Also, the veto warned of possi-
ble negative consequences for Nevada’s workers and small 
businesses, such as receiving fewer hours of work, decreas-
ing the number of available jobs, and resulting in a higher 
cost of providing health insurance. The vetoed legislation, 
the significance of the issue, and the impact on Nevada em-
ployers and employees warranted the court’s consideration 
of the employers’ petition.

Zeroing in on cost issue

The supreme court indicated that the real issue in the 
case wasn’t the types of benefits provided and whether they 
are health or some other category of benefits. Instead, the is-
sue was whether there was some minimum quality or sub-
stance of health insurance that an employer must provide 
to pay the lower-tier minimum wage under the MWA. The 
dilemma:

• To provide just any one of those benefits would allow 
an employer to quality for the lower-tier wage with the 
creation of the most meager health insurance plan.

• Requiring employers to provide all conceivable health 
coverage benefits would saddle them with costs much 

greater than the one dollar per hour of wages saved un-
der the lower tier.

Following that interpretation would disincentivize em-
ployers from providing health insurance in lieu of paying 
an extra dollar per hour in wages, which would decrease 
the MWA’s significance. To give effect to the entirety of the 
MWA’s two-tiered approach, the court determined that the 
qualifying health benefits must lie somewhere between 
those two extremes.

According to the court, nothing in the MWA’s text or 
purpose suggests that voters intended to create one tier that 
was inherently more or less valuable than the other. The 
two tiers, however, are different means to the same end—
the upper-tier minimum wage fights poverty by providing 
higher wages while the lower-tier fights poverty in the form 
of a lower wage with the addition of health benefits. Given 
that the two tiers are designed to further the same pur-
pose, the court concluded common sense dictates that an 
employer paying the lower-tier minimum wage must offer 
health benefits that, at the very least, fill the one-dollar gap 
in value between the $7.25 lower-tier and the $8.25 upper-
tier minimum wages. Thus, “health benefits” must mean 
the equivalent of one extra dollar per hour in wages to the 
employee but offered in the form of health insurance as op-
posed to dollars.  

The court further reasoned it was unlikely that vot-
ers considered and intended to incorporate the entirety 
of Nevada’s statutory scheme regarding health insurance 
into the meaning of “health benefits” in the MWA. Instead, 
the simplest meaning of “health benefits” is a benefit in the 
form of health insurance at least equivalent to an additional 
one dollar per hour in wages. That definition ensures em-
ployees receive equal benefits under either tier of the MWA 
in furtherance of fighting poverty.

Accordingly, the court found that a Nevada employer 
is qualified to pay the lower-tier minimum wage to an em-
ployee if the employer offers a benefit to the employee in the 
form of health insurance of a value greater than or equal to 
the wage of an additional dollar per hour and covers “the 
employee and the employee’s dependents at a total cost to 
the employee for premiums of not more than ten percent of 
the employee’s gross taxable income from the employer.”  
Further, the employer has the burden of showing it provid-
ed the employee with the benefit. MDC Restaurant v. The 
Eighth Judicial District Court.

Bottom line

It appears we have reached the end of the MWA’s litiga-
tion saga, though there may still be a question about what 
would be included in the “cost” of offered health insurance. 
Nevertheless, the court handed a major victory to Nevada 
employers. Had the employees prevailed, Nevada employers 
that pay their employees the lower-tier minimum wage but 
don’t provide the entirety of coverage detailed in NRS Chap-
ters 689A and 689B would have been facing hundreds of 
thousands of dollars in damage claims for wage loss and at-
torneys’ fees. The court’s ruling is significant and will bring 
major relief to employers with minimum-wage employees. 

Excerpted from Nevada Employment Law Letter 
Deanna Forbush, Editor 
Clark Hill
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Statutes

California

Employee Conduct
sh, def

Protections for privileged communications

This law protects, as a privileged communication not sub-
ject to liability for defamation, any complaint of sexual ha-
rassment made by an employee to an employer based on 
credible evidence and without malice. The law also pro-
tects, as a privileged communication not subject to liability 
for defamation, any communication between an employer 
and interested persons, made without malice, regarding a 
complaint of sexual harassment. Finally, the law protects, as 
a privileged communication not subject to liability for defa-
mation, a statement made by a current or former employer 
to a prospective employer in response to an inquiry about 
whether the employer would rehire a current or former em-
ployee and whether a decision not to rehire the employee 
is based on the employer’s determination that the former 
employee engaged in sexual harassment.

Cite: 2018 CA AB2770 (4 pages)

Enacted: 6/27/2018

Effective: 1/1/2019

https://leginfo.legislature.ca.gov/faces/billTextClient.
xhtml?bill_id=201720180AB2770

Indiana

Analysis

Independent Contractors

Gig is up: New IN law softens independent contractor 
requirements

by Jenie Van Hampton and Bob Onghetich

The “gig economy” now appears to comprise a signifi-
cant part of the U.S. workforce. According to 2015 and 2017 
reports by the Federal Reserve and The Freelancers Union, 
respectively, contingency workers are estimated to make 
up approximately 36 percent of the U.S. workforce. What-
ever the exact percentage, the gig workforce has become 
significant enough to engage the attention of legislators. 

Effective July 1, 2018, a new Indiana law characterizes 
gig workers as independent contractors when certain crite-
ria are met. Indiana has aligned itself with Kentucky and 
Tennessee, which passed similar “marketplace contractor” 
laws that also take effect in July. Arizona has had a similar 
marketplace contractor law on the books since 2016. Such 
laws, which tend to soften the requirements for character-
izing gig workers as independent contractors, contrast with 
the approach recently adopted by the California Supreme 
Court. Let’s take a closer look. 

Indiana approach 

Under Indiana’s new law, gig economy workers, de-
scribed in the legislation as “marketplace contractors,” who 
find work through certain websites or smartphone appli-
cations, described in the legislation as “marketplace plat-
form,” will be considered independent contractors if they 
meet certain criteria. 

The law applies only to marketplace contractors who 
perform work for marketplace platforms. Under the law, a 
“marketplace platform” generally is an organization that 
operates a website or smartphone app that: 

• Facilitates the provision of services by marketplace 
contractors; 

• Accepts service requests from the public only through 
the website or app (and doesn’t accept requests by tele-
phone, fax, or in person at a retail location); and 

• Does not perform services at or from a physical location 
in Indiana. 

“Marketplace contractors” are considered independent 
contractors when the following conditions are met: 

• All or substantially all payments received by the work-
er are for performance of services; and 

• The worker and the marketplace platform have a writ-
ten agreement that provides: 

- The worker is engaged by the marketplace platform 
as an independent contractor, not as an employee; 

- (All or substantially all payments to the market-
place contractor are based on the performance of 
services; 

- The worker has control of his hours or schedule; 
- The worker is not prohibited from finding work 

elsewhere (as long as the work doesn’t interfere 
with his previously set hours); and 

- The worker is responsible for substantially all ex-
penses related to the performance of the work 
without the right to obtain reimbursement from 
the marketplace platform. 

The law generally doesn’t apply to services performed 
for the state; religious, charitable, or certain not-for-profit 
organizations; certain passenger transportation companies; 
and certain services consisting of transporting freight or 
other sealed containers for compensation. 

California approach 

Indiana’s law, which is generally thought to soften the 
requirements for classifying gig workers as independent 
contractors, stands in contrast to the recent ruling in Dy-
namex Operations West v. The Superior Court of Los Angeles 
County. The California Supreme Court’s ruling in Dynamex 
is generally perceived to tighten the requirements for com-
panies to classify workers as independent contractors. 

In its April 30, 2018, ruling, the court created what is 
commonly referred to as the “ABC test.” Under the test, a 
worker will be considered an employee under California’s 
Wage Orders unless the hiring entity can show the worker: 
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• (A) Is free from control and direction of the work, both 
under contract and in fact; 

• (B) Performs work that is outside the usual course of 
the business; and 

• (C) Is customarily engaged in an independently estab-
lished trade, occupation, or business. 

Bottom line 

It remains to be seen which (if either) of these two gen-
eral approaches other states will adopt, although Alabama, 
Colorado, and Georgia have already introduced bills sim-
ilar to the new Indiana law. Generally speaking, the key 
takeaway for marketplace platforms in jurisdictions adopt-
ing the Indiana approach is to carefully craft contracts with 
workers that incorporate the legal criteria for classification 
as an independent contractor. 

Excerpted from Indiana Employment Law Letter 
Brian R. Garrison, Carita Austin, Sarah V. Bowers, Sarah E. 
Caldwell Breslin, Adriana Figueroa, Rozlyn M. Fulgoni-Britton, 
Ryan J. Funk, Alexander E. Preller, Jenie Van Hampton, Tareen 
Zafrullah, Angela N. Johnson, Sarah K. Noack, Ryann Ricchio, 
Editors 
Faegre Baker Daniels LLP

Michigan

Wages
wages

Changes time period of payment for monthly wages

This law requires an employer who has established a regu-
larly scheduled monthly pay period to pay employees all 
wages earned during the pay period within 15 days after 
the end of the period.

Cite: 2018 HB5235, MI Pub. Ch. 170 (2 pages)

Enacted: 6/3/2018

Effective: 9/2/2018

www.legis lature.mi.gov/documents/2017-2018/
publicact/pdf/2018-PA-0170.pdf

Missouri

Public Employees: Labor Unions
pub, unions

Various changes to labor laws

This law makes various changes to the laws regarding pub-
lic employees, public employee labor organizations, and 
labor agreements between them. The law provides that no 
sum shall be withheld from a public employee’s earnings to 
pay dues or other fees to a public labor organization with-
out annual authorization. Labor organizations are required 
to maintain financial records substantially similar to federal 
law and must make the records available to employees in a 
searchable electronic format. The law requires labor organi-
zations to adopt a constitution and bylaws and file a copy 
with the Department of Labor and Industrial Relations, 
along with a report containing specified information about 
the organization. Labor organizations are also required to 

annually file a report detailing the organization’s financial 
condition and operations. 
The law also provides that supervisory public employees 
shall not be included in the same bargaining unit as the 
public employees they supervise and that the same labor 
organization shall not represent both nonsupervisory and 
supervisory public employees. Recognition may only be 
obtained by a labor organization through an election before 
the state Board of Mediation.
Cite: 2018 MO HB1413 (17 pages)
Enacted: 6/1/2018
Effective: 8/28/2018
h t t p s : / / h o u s e . m o . g o v / b i l l t r a c k i n g / b i l l s 1 8 1 /
hlrbillspdf/4637S.14T.pdf

New Hampshire

Employee Discrimination
ds, dso

Prohibition against gender identity discrimination

This law prohibits discrimination based on gender identity. 
The law adds gender identity to the right to the opportunity 
for employment without discrimination. The law also de-
fines gender identity as a person’s gender-related identity, 
appearance, or behavior, whether or not it is different from 
that traditionally associated with the person’s physiology 
or assigned sex at birth.
Cite: 2018 NH HB1319, NH Pub. Ch. 176 (5 pages)
Enacted: 6/8/2018
Effective: 7/8/2018
www.gencourt.state.nh.us/bill_status/billText.aspx?sy=20
18&id=1022&txtFormat=pdf&v=current

Wages
wages

Revises payment periods

This law requires every employer to pay all wages due 
to employees within eight days after the expiration of the 
workweek if the employee is paid on a weekly basis or 
within 15 days after the expiration of the workweek if the 
employee is paid on a biweekly basis.
Cite: 2018 NH SB428, NH Pub. Ch. 133 (1 page)
Enacted: 5/30/2018
Effective: 7/29/2018
www.gencourt.state.nh.us/bill_status/billText.aspx?sy=20
18&id=1981&txtFormat=pdf&v=current

Workers’ Compensation
wc

Payment by direct deposit

This law authorizes payment of compensation under the 
workers’ compensation law to be made to the injured work-
er by direct deposit.
Cite: 2018 NH SB84, NH Pub. Ch. 311 (1 page)
Enacted: 6/25/2019
Effective: 1/1/2019
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www.gencourt.state.nh.us/bill_status/billText.aspx?sy=20
18&id=838&txtFormat=pdf&v=current

New York

Analysis

Sexual Harassment

Ready or not? Changes to NYSHRL require updated 
policies, training

by Paul J. Sweeney

New York Governor Andrew Cuomo and New York 
City Mayor Bill de Blasio recently signed into law several 
major sexual harassment laws With minor exceptions, the 
New York state laws apply equally to private- and public-
sector employees. The new training requirements go into 
effect soon, and your company’s policies should be updated 
to reflect the recent changes in the law.

Background

Sexual harassment relating to nonemployees. Effec-
tive immediately, the New York State Human Rights Law 
(NYSHRL) has been amended to make it unlawful for an 
employer to permit the sexual harassment of nonemploy-
ees, including contractors, subcontractors, vendors, consul-
tants, and others who provide services under contract in 
its workplace. You can be found liable when you or your 
agents or supervisors knew or should have known about 
such conduct in the workplace but failed to take immediate 
and appropriate corrective action.

Sexual harassment prevention training. Effective Oc-
tober 9, 2018, employers must adopt a sexual harassment 
prevention training program that meets certain minimum 
requirements. You can either (1) adopt the training program 
created by the New York State Department of Labor (NYS-
DOL) and the New York Division of Human Rights (DHR), 
which is to be made available online, or (2) create your own 
training program that equals or exceeds the NYSDOL/
DHR standards. The new legislation provides that your 
policies and interactive training must include:

• An explanation of sexual harassment consistent with 
the NYSDOL/DHR’s definition;

• Examples of conduct that would constitute unlawful 
sexual harassment;

• Information about the federal and state statutory provi-
sions addressing sexual harassment and the remedies 
available to victims; and

• Information about employees’ rights of redress and all 
available forums for adjudicating complaints.

Questions abound

While the extent of your control and other legal respon-
sibility for a harasser’s conduct will be considered in miti-
gating liability, your company can now be deemed liable un-
der the NYSHRL if an employee harasses the employees of 
a contractor that provides a service to your company. Con-
sequently, it would be wise to ask yourself a few questions:

• Do your policies reflect the new liability for claims 
from nonemployees?

• Do your agreements with contractors take into account 
the additional liability?

• Does your employer liability insurance protect you 
against risk from nonemployee claims?

• Does your training reflect the changes in the law?

• How will you establish that your contractors’ employ-
ees were made aware of or received training on your 
company’s sexual harassment policies?

4 things you need to know and do

Here’s the bottom line:

• While the NYSDOL and the DHR will release addi-
tional guidance, the new law sets forth the minimum 
requirements for sexual harassment policies. Ensure 
that your policy meets the expected minimum require-
ments and reflects the new NYSHRL provision protect-
ing nonemployees. Consult with employment counsel 
on updating your policies.

• Because your company can now be deemed liable for 
the harassment of contractors’ employees, consider 
requiring your service providers to certify that their 
workers are familiar with and trained on your com-
pany’s sexual harassment policies. Of course, you may 
need to revise your contractor agreements to address 
this new wrinkle. Secure employer liability insurance 
that covers nonemployees’ claims.

• Similarly, be prepared to investigate and respond to 
sexual harassment claims made by covered nonemploy-
ees in the same way you would address claims by your 
own employees. Of course, that will require coordina-
tion with your contractor since your company has no 
“control” over nonemployees. Consider requiring con-
tractors to indemnify your company for the addition-
al expense created by the duty to investigate. Explore 
whether your contractor can lawfully indemnify your 
company against claims made by its employees.

• Finally, ensure that your company’s sexual harass-
ment training is updated to reflect the changes to the 
NYSHRL by October 9, 2018, including the NYSDOL/
DHR’s new (but yet to be released) mandated minimum 
policy requirements. New York City employers should 
ensure their updated training satisfies New York City 
standards effective April 1, 2019. Be aware that the new 
training must be “interactive.”

Excerpted from New York Employment Law Letter 
Edited by Charles H. Kaplan of Sills Cummis & Gross P.C. and 
Paul J. Sweeney of Coughlin & Gerhart LLP

North Carolina

Unemployment Compensation
uc

Various changes to unemployment law

This law delays the effective date until January 1, 2019, 
for the requirement that employers respond to unemploy-
ment insurance claims in 10 days. The effective date is cur-
rently July 1, 2018. The law also excludes direct sellers from 
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unemployment compensation coverage, conforming to the 
federal treatment of direct sellers. The law requires elec-
tronic filing of employer’s quarterly report if the employer 
has 10 or more employees. Current law requires electronic 
filing if the employer has 25 or more employees.
Cite: 2018 HB931, NC Pub. Ch. 94 (3 pages)
Enacted: 6/25/2018
Effective: 7/1/2018
www.ncleg.net/Sessions/2017/Bills/House/PDF/
H931v4.pdf

Ohio

Public Employers: Employee Compensation and 
Benefits
pub, loa, pv

Various changes to laws regarding state employees

This law increases the pay for exempt state employees. It 
allows certain state employees who work 30 or more hours 
a week to take up to six continuous weeks of paid parental 
leave after the birth of a child if the employee is listed as a 
parent on the child’s birth certificate instead of if the employ-
ee is the biological parent. The law also permits certain state 
employees to begin using vacation leave when the leave ap-
pears on their earning statement and the compensation de-
scribed in the earning statement is available to them. It also 
prohibits certain state employees who separate from state 
employment with less than 12 months of total state service 
from being compensated for unused accrued vacation leave.
Beginning in December 2019, the law requires the direc-
tor of administrative services to allow certain full-time or 
part-time state employees who are credited with at least 200 
hours of unused accrued vacation leave annually to convert 
up to 40 hours of that leave to cash. The law also expands 
the circumstances in which a workers’ compensation claim 
based on a motor vehicle accident involving a third party 
may be charged to the Surplus Fund Account in lieu of to 
an employer’s experience.
Cite: 2018 OH HB292 (81 pages)
Enacted: 6/14/2018
Effective: 9/13/2018
www.legislature.ohio.gov/legislation/legislation-
summary?id=GA132-HB-292

Utah

Analysis

Legislation

Utah employers should take note of this year’s newly 
enacted laws

by Ryan B. Frazier

Another session of the Utah Legislature is in the books, 
and lawmakers have enacted several new laws of which 
employers should be aware. Most of the new laws went into 
effect May 8, 2018. Below is a summary of some of the laws 
with which you should familiarize yourself. 

Amendment to UAA 

One of the major pieces of employment legislation en-
acted during the 2018 session of the Utah Legislature was 
an amendment to the Utah Antidiscrimination Act (UAA). 
The amendment made a few significant changes to the au-
thority of the Utah Antidiscrimination and Labor Division 
(UALD) and how a charge of discrimination is investigated. 
Many of the changes were aimed at granting the UALD the 
authority to quickly resolve and better investigate charges 
of discrimination. 

Under the new law, before the UALD launches an in-
vestigation into a charge of discrimination, it must assign 
a mediator to attempt to resolve the charge. Under the old 
law, mediation was required only before a hearing was held 
as part of the adjudicative proceeding. The change means 
that mediation must take place much earlier in the admin-
istrative process. In many respects, that was already occur-
ring as a matter of practice, but now the UALD is required 
to offer mediation before an investigation. Notably, the 
UAA was also changed to remove a rule that prohibited the 
agency from attempting to settle a charge if it was clear that 
there had been no discriminatory or prohibited employ-
ment practice. 

Even under the new law, whether parties opt to par-
ticipate in mediation or settle during mediation is en-
tirely voluntary. If mediation is refused or no settlement 
is reached, then an investigator will be assigned. At that 
point, the investigator must undertake a prompt, impartial 
investigation into the allegations of discrimination or re-
taliation. The new law removed a provision that provided 
for the UALD to hold a hearing upon the filing of a charge 
of discrimination. 

The amendment also grants the UALD the power to is-
sue subpoenas during an investigation. The subpoenas can 
require a person to cooperate and participate in an inter-
view or produce for examination any book, paper, or other 
information related to the matters raised in the charge of 
discrimination. The UALD is authorized to have the sub-
poena enforced by a state district court. 

Further, any determination and order issued by the 
UALD after an investigation must include a notice advising 
the parties of their right to request an evidentiary hearing 
and stating that the failure to request an evidentiary hear-
ing will result in a determination and order becoming fi-
nal. The amendment makes clear that a determination and 
order is an action that is not subject to the Utah Admin-
istrative Procedures Act. Finally, the new law requires the 
UALD to investigate an allegedly discriminatory practice 
involving an officer or employee of state government when 
the Career Service Review Office requests such an inquiry. 

Commissions at termination 

Utah law requires an employer to pay all unpaid wages 
owed to an employee within 24 hours of the employee’s in-
voluntary separation from payroll (in other words, when 
the employer fires the employee). However, the law did not 
apply to commissioned sales agents who had custody of 
an employer’s accounts, money, or goods if the net amount 
owed to the sales agent is determined only after an audit or 
verification of sales, accounts, funds, or stocks. 
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The Utah Legislature amended the Separation from 
Payroll Act to clarify that only commission-based wages 
owed to a sales agent are exempt from the law’s coverage. 
Any other wages the sales agent is owed at termination are 
due within 24 hours of his separation. 

UPPEA amendments 

The legislature also updated the Utah Protection of 
Public Employees Act (UPPEA), Utah’s whistleblower stat-
ute protecting public employees who make a good-faith re-
port of certain actions by public officials or employees. The 
first change exempts UPPEA actions from certain require-
ments of Utah’s Governmental Immunity Act. 

Further, institutions of higher learning must establish 
an independent personnel board to hear and take action 
on any complaint alleging an employee has been subjected 
to an adverse employment action for engaging in certain 
whistleblowing activities. The independent board must be 
composed of members who are not in the same department 
as the complaining employee, do not supervise the com-
plaining employee, and do not have a conflict of interest 
related to the complaining employee or her allegations. 

The board must hear the complaint within 30 days after 
the complaint is filed. An additional 30 days may be granted 
if the independent personnel board and the employee agree 
that more time is needed. The board is permitted to either 
order or recommend to a final decision maker the actions 
that should be undertaken to rectify any adverse employ-
ment action that violates the UPPEA. If a recommendation 
is made, the final decision maker has seven days from the 
recommendation in which to render a final decision. 

The amendment also provides an exception to the nor-
mal 180-day statute of limitations in which a complaint 
must be filed. The time limit for filing a complaint can be ex-
tended if the complaining employee originally brought the 
action within the 180-day limitations period but the matter 
failed or was dismissed for a reason other than the merits 
and the employee brings a new complaint within 180 days 
after the day on which the original complaint was filed. 
However, a second bite at the apple is permitted only once. 

Independent contractors and service marketplace 
platforms 

A variety of electronic and Internet-based programs 
and applications that direct customers to businesses have 
been developed in our tech-savvy world. Unsurprisingly, 
there are platforms that direct potential customers to con-
struction and service businesses. Specifically, cleaning and 
janitorial, landscaping, home repair, furniture delivery or 
assembly, and moving companies (i.e., building service con-
tractors) have started to use Internet-connected software 
platforms and mobile apps to connect with customers seek-
ing building services. Those software platforms and mobile 
apps are referred to as “service marketplace platforms.” 

Under such arrangements, the building service contrac-
tor agrees to pay a fee to the service marketplace platform for 
directing potential customers to him. The Utah Legislature 
has enacted legislation governing the relationship between 
a building service contractor and a service marketplace plat-
form. Lawmakers recognized that building service contrac-
tors may be employees or independent contractors of service 
marketplace platforms. The new law creates a presumption 

that a building service contractor who affiliates with a ser-
vice marketplace platform is an independent contractor. 
The statute provides that only by “clear and convincing evi-
dence” can the presumption be rebutted and the building 
service contractor deemed an employee. 

Going forward 

The laws covered in this article all took effect on May 
8, 2018. Utah employers should be complying with the new 
laws or evaluating the impact they will have on their work-
place. Although some of the changes are procedural or may 
not affect you unless you are confronted with a charge of 
discrimination or some other legal action, it’s wise to be 
aware of any changes that may affect you in the future. 

Excerpted from Utah Employment Law Letter 
Ryan B Frazier, Brinton M. Wilkins, Lance D. Rich, Jon E. Wad-
doups, Christian S. Collins, Richard J. Armstrong, Elaine C. 
Young, Editors 
Kirton McConkie

Vermont

Workers’ Compensation
wc, empret

Various changes to workers’ comp law

This law clarifies the antiretaliation provision and makes it 
consistent with other antiretaliation provisions in Title 21. It 
extends the sunset on the provision permitting a worker to 
obtain a 14-day extension on workers’ compensation bene-
fits upon receipt of notice of the employer’s intention to dis-
continue the benefits and requires the Office of Legislative 
Council to prepare a report regarding Vermont’s debarment 
statutes. The law also sets the Workers’ Compensation Ad-
ministration Fund’s rate of contribution for the direct calen-
dar year premium for workers’ compensation insurance and 
requires the commissioner of labor to report on the potential 
for the General Assembly to delegate to the commissioner 
the authority to set the contribution rate. The law also per-
mits the Department of Labor to send a single notice of a 
violation of the VOSHA Code, which contains both a cita-
tion for the violation and a notice of the proposed penalty.

Cite: 2018 VT HB731, VT Pub. Ch. 148 (10 pages)

Enacted: 5/21/2018

Effective: 5/21/2018

h t t p s : / / l e g i s l a t u r e . v e r m o n t . g o v / a s s e t s /
Documents/2018/Docs/ACTS/ACT148/ACT148%20
As%20Enacted.pdf

Regulations

Alabama

Licensure

Minimum standards and compliance

The Plumbers and Gas Fitters Examining Board adopted 
new rules for minimum standards for the installation, 



9

service, and repair of plumbing, gas, and medical gas to 
ensure compliance with the minimum technical standards 
required by the 2015 International Residential Code, the 
2015 International Plumbing Code, the 2015 International 
Fuel Gas Code, the 2015 International Plumbing Code for 
Nonflammable Medical Gases, and the NFPA 99 for flam-
mable medical gases.

Cite: Ala. Admin. Code r. 720-X-1-.02, .03 (36 Ala. Admin. 
Mthly. 9, 06/29/2018) (3 pages)

Adopted: 6/14/2018

Effective: 7/29/2018

www.alabamaadministrativecode.state.al.us/JCARR/
JCARR-FEB-18/PLM%20720-X-1-.02.pdf

Licensure—Healthcare Professionals

Functions and activities of a physician assistant

The Board of Medical Examiners amended rules to remove 
sections that refer to activities of physician assistants not 
specifically listed on the job description being prohibited.

Cite: Ala. Admin. Code r. 540-X-7-.25, .27 (36 Ala. Admin. 
Mthly. 9, 06/29/2018) (5 pages)

Adopted: 6/20/2018

Effective: 8/4/2018

www.alabamaadministrativecode.state.al.us/docs/
mexam/540-X-7.pdf

California

Licensure—Healthcare Professionals

Fee schedule

The Board of Pharmacy amended various licensure, renew-
al, and delinquency fees in accordance with the modified 
fee schedule set forth in Business and Professions Code Sec-
tion 4400.

Cite: Cal. Code Regs. tit. 16, § 1749 (CRNR 2018, No. 18-Z, 
05/04/2018, page 719) (3 pages)

Adopted: 4/20/2018

Effective: 4/20/2018

www.pharmacy.ca.gov/laws_regs/1749_oa.pdf

Iowa

Occupational Safety

Penalties for violations

The Labor Services Division adopted amendments to rules 
for “Posting, Inspections, Citations and Proposed Penal-
ties” to align penalties for occupational safety and health 
violations with the corresponding federal penalties.

Cite: Iowa Admin. Code r. 875-3.11(1) (40 Iowa Admin. 
Bull. 2973, 05/23/2018) (2 pages)

Adopted: 5/2/2018

Effective: 6/30/2018

www.legis.iowa.gov/docs/aco/bulletin/05-23-2018.pdf

Unemployment Benefits

Claims and benefits

The Workforce Development Department amended rules to 
update the definition of the benefit year, clarify the time-
lines for filing weekly claims, specify certifications made by 
claimants in continuing claims, update the backdating rule 
to reflect the responsibility of claimants to file continued 
claims, and add a rule to reflect the need for certification 
from other states in interstate claims.
Cite: Iowa Admin. Code r. 871-24.1, 24.2, 24.37 (40 Iowa 
Admin. Bull. 2974, 05/23/2018) (3 pages)
Adopted: 5/4/2018
Effective: 6/27/2018
www.legis.iowa.gov/docs/aco/bulletin/05-23-2018.pdf

Kentucky

Licensure—Background Checks

Background checks for childcare staff members

The Cabinet for Health and Family Services amended regula-
tions establishing background check requirements for child-
care staff members, reporting requirements, and appeals, with 
a current schedule for staff members based on date of hire.
Cite: 922 KAR 2:280 (44 Ky.R. 11, 05/01/2018, page 2332) 
(8 pages)
Adopted: 5/1/2018
Effective: 6/1/2018
www.lrc.state.ky.us/kar/922/002/280.pdf

Maine

Healthcare Professionals

Pharmacy regulations

The Board of Pharmacy adopted new rules for procedures 
and standards by which a pharmacist may prescribe and 
dispense naloxone hydrochloride upon a prescription drug 
order, standing order, or collaborative drug therapy man-
agement agreement.
Cite: 02 392 CMR 40 (Weekly Notices of State Rulemaking, 
05/23/2018) (6 pages)
Adopted: 5/18/2018
Effective: 5/23/2018
www.maine.gov/sos/cec/rules/02/392/392c040.docx

Michigan

Occupational Safety

Aerial work platforms

The Department of Licensing and Regulatory Affairs ad-
opted amendments to safety regulations governing the con-
struction, operation, maintenance, and inspection of aerial 
work platforms with either manual or powered mobility.
Cite: AC, R 408.15801, 15802, et seq. (2018 MR 7, 
05/01/2018, page 21) (12 pages)
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Adopted: 4/11/2018
Effective: 4/11/2018
w w w . m i c h i g a n . g o v / d o c u m e n t s / o p t /
MR7_050118_621813_7.pdf

Minnesota

Occupational Safety

Adoption of federal standards
The Department of Labor and Industry adopted federal 
OSHA standards for improved tracking of workplace inju-
ries and illnesses, with the inclusion of all NAICS/employ-
ers, and for an update to rules for occupational exposure to 
beryllium.
Cite: Minn. R. 5205.0010 (42 SR 1461, 05/21/2018) (22 pages)
Adopted: 5/24/2018
Effective: 5/24/2018
www.revisor.mn.gov/rules/?id=5205.0010

Missouri

Healthcare Professionals

Pharmacy rules

The Board of Pharmacy amended rules for electronic pre-
scriptions and medication orders and administration by 
medical prescription order to update notification require-
ments for administration of vaccines.

Cite: 20 CSR 2220-2.085; 2220-6.040 (43 MO Reg. 1077, 
05/15/2018) (3 pages)

Adopted: 5/15/2018

Effective: 6/30/2018

www.sos.mo.gov/adrules/csr/
current/20csr/20csr#20-2220

New Mexico

Licensure—Healthcare Professionals

Osteopathic medicine rules of practice and 
procedure
The Board of Osteopathic Medicine repealed and replaced 
regulations governing the board’s practice and procedure 
for osteopathic medicine licensure.
Cite: 16.17.1 NMAC (29 NM Reg. 10, 05/29/2018) (3 pages)
Adopted: 5/29/2018
Effective: 6/11/2018
http://164.64.110.239/nmregister/xxix/xxix10/16.17.1.pdf

North Carolina

Licensure

Plumbing, heating, and fire sprinkler contractor 
licensing
The Board of Examiners of Plumbing, Heating, and Fire 
Sprinkler Contractors amended rules to restore a full-time 

requirement for hours of experience and to include an 
exam waiver for a technician who also wants a state and 
local technician license to eliminate a second examination 
for licensees.

Cite: 21 NCAC 50.0306, .0312 (32 NC Reg. 2281, 
05/01/2018) (3 pages)

Adopted: 5/1/2018

Effective: 4/1/2018

http://reports.oah.state.nc.us/ncac.asp?folderName=\
Title%2021%20-%20Occupational%20Licensing%20
Boards%20and%20Commissions\Chapter%2050%20-%20
Plumbing,%20Heating%20and%20Fire%20Sprinkler%20
Contractors

Ohio

Workers’ Compensation

Self-insuring employer assessment

The Bureau of Workers’ Compensation updated employer 
assessment rates, due dates, minimum assessments, and 
reduced minimum assessments for employers that are no 
longer self-insuring.

Cite: Ohio Admin. Code 4123:17-32 (Register of Ohio, 
05/31/2018) (5 pages)

Adopted: 5/31/2018

Effective: 7/1/2018

www.registerofohio.state.oh.us/pdfs/4123/0/17/4123-17-
32_FF_A_RU_20180531_1008.pdf

Pennsylvania

Licensure—Professional Insurance

Professional liability insurance for occupational 
therapy

The Pennsylvania Board of Occupational Therapy Educa-
tion and Licensure adopted rules to implement the profes-
sional liability insurance and continued competency provi-
sions of Act 138 (2012).

Cite: 49 Pa. Code Ch. 42 (48 Pa.B. 2624, 05/05/2018) (10 
pages)

Adopted: 5/5/2018

Effective: 5/5/2018

www.pabulletin.com/secure/data/vol48/48-18/684.
html

South Carolina

Labor

Immigrant worker compliance audits

The Office of Immigrant Worker Compliance amended reg-
ulations for the audit program to repeal sections governing 
the selection process to conform to statutory changes.

Cite: S.C. Code Regs. 71-10002 (42-5 SC Reg. 156, 
05/25/2018) (1 page)



11

Adopted: 5/25/2018

Effective: 5/25/2018

www.scstatehouse.gov/state_register.php?first=FILE&pdf
=1&file=Sr42-5.pdf

Texas

Licensure

Moral character requirements for real estate 
licensees

The Texas Real Estate Commission adopted amendments 
to clarify that violating the terms of an administrative order 
by the commission or any other governmental body tends 
to indicate that the applicant does not possess the honesty, 
trustworthiness, or integrity to hold a real estate license.

Cite: 22 TAC § 535.52 (43 TexReg 3359, 05/25/2018) (2 
pages)

Adopted: 5/8/2018

Effective: 5/28/2018

www.sos.state.tx.us/texreg/archive/May252018/
Adopted%20Rules/22.EXAMINING%20BOARDS.
html#105

Utah

Licensure—Healthcare Professionals

Emergency medical services licensure

The Department of Health adopted amendments to require 
ambulance providers in recognized overlapping service 
areas to have an agreement for responding to licensed pa-
tient care facilities and to amend mutual aid and licensing 
requirements.

Cite: Utah Admin. Code r. 426-3 (2018-10 Utah Bull. 163, 
05/15/2018) (6 pages)

Adopted: 5/15/2018

Effective: 4/19/2018

https://rules.utah.gov/publicat/code/r426/r426-003.
htm

Occupational Safety

Boiler and pressure vessel safety

The Labor Commission adopted the most recent nationally 
recognized safety codes as they apply to the design, instal-
lation, and inspection of boilers and pressure vessels.

Cite: Utah Admin. Code r. 616-2-3 (2018-9 Utah Bull. 80, 
05/01/2018) (1 page)

Adopted: 5/1/2018

Effective: 4/9/2018

https://rules.utah.gov/publicat/code/r616/r616.htm

Occupational Safety

Safety codes for elevators

The Labor Commission adopted the most recent nationally 
recognized safety codes as they apply to the installation 
and inspection of elevators and escalators.

Cite: Utah Admin. Code r. 616-3-3 (2018-9 Utah Bull. 80, 
05/01/2018) (1 page)

Adopted: 5/1/2018

Effective: 4/9/2018

https://rules.utah.gov/publicat/code/r616/r616-003.
htm#T3

Wisconsin

Licensure

Continuing education for professional engineers

The Examining Board of Architects, Landscape Architects, Pro-
fessional Engineers, Designers, and Professional Land Survey-
ors repealed, renumbered, amended, and created regulations 
related to continuing education for professional engineers.

Cite: Wis. Admin. Code § A-E 13.03, et seq. (Wisconsin 
Administrative Register No. 749A3, 05/21/2018) (3 pages)

Adopted: 5/15/2018

Effective: 7/1/2018

http://docs.legis.wisconsin.gov/code/
register/2018/749A3/register/cr/cr_17_060_rule_text/
cr_17_060_rule_text


